OPEN OFFER PROCESS
Regulations Triggering Open Offer 

1. Triggering Event: 
The process of open offer starts from the date of happening of triggering event itself. The triggering event may be signing of Share Purchase Agreement or actual acquisition of shares from the market or passing of resolution for allotment of shares on preferential basis or passing of resolution for acquisition of control or over a Company. Thus as soon as the intention of acquirer to acquire the shares of Target Company beyond the threshold limits mentioned above, is expressed unequivocally, the laborious process of Takeover Offer is initiated, provided the acquisition is not exempted under regulation 3 of these regulations. 
It is noteworthy to mention here that the triggering event itself is very time-consuming process which requires lots of structuring and planning as regards the number of shares to be acquired considering the future plans of the Company, the terms of acquisition etc.

2. Appointment of Merchant Banker: 
As soon as the triggering event happens, the acquirer appoints a merchant banker who is responsible for executing the entire open offer process. Appointment of Merchant Banker is not merely a commercial pre-requisite rather regulation 13 of Takeover Regulations itself makes it mandatory to appoint a merchant banker before making any public announcement of offer.
3. Preparation of Public Announcement: 
Regulation 14 requires the merchant banker to make a public announcement of offer on behalf of acquirers within 4 working days of the triggering event. Therefore, the merchant banker prepares the public announcement in consultation with the acquirers and target Company.
It is noteworthy to mention here that practically, in most of the cases, the draft of public announcement is prepared before even happening of triggering event in order to avoid the delay in making public announcement. However, the agreement for appointment of Merchant Banker is always made only after the triggering event. 

4. Opening of Escrow Account: 
Before the publishment of public announcement, the acquirer is required to open Escrow Account with a bank in which atleast 25%/100% of the total consideration payable under the open offer is deposited by the acquirer.
5. Publishment of Public Announcement: 
Thereafter, the merchant banker procures the publishment of public announcement in one English and one Hindi national daily with wide circulation and a regional language daily with wide circulation at the place where the registered office of the target company is situated and at the place of the stock exchange where the shares of the target company are most frequently traded. The public announcement shall be made not later than 4 working days of the date of triggering event.

It is to be noted here that since the time between the triggering event and date of public announcement is only 4 working days, therefore all the preparations like drafting of SPA, public announcement, arrangement of funds for escrow account, arrangement for publishment of public announcement etc. are done before hand, however the execution thereof i.e. signing of documents, cheques etc. are done only after the date of triggering event. 

Therefore, effective co-ordination with all involved parties, i.e. merchant bankers, publishers, bankers, depositories etc, is very crucial for success of a Takeover offer.
6. Filing of Copy of Public Announcement: 
Simultaneously, a copy of public announcement is filed with SEBI and all stock exchanges where the shares of Target Company are listed.
7. Letter of Offer: 
Within 14 days of making the public announcement, the merchant banker prepares a draft letter of offer and file it with SEBI alongwith the fees prescribed under regulation 18 (3). Now, SEBI has revised the fees for draft letter of offer. Thereafter, SEBI issues its comments with regard to the draft letter of offer, and the merchant banker, on behalf of acquirer is makes reply to the comments issued by SEBI. The minimum time is 21 days. However, many a times, clearing of letter of offer from SEBI consumes lot of time and correspondence with SEBI. 
8. Dispatch of Letter of Offer: 
After clearance of letter of offer by SEBI, final letter of offer is dispatched to all the shareholders whose names are finalized on specified date. It may be noted that a person who has acquired shares after the specified date is also eligible to participate in the offer, subject to fulfillment of certain conditions.

9. Opening of Special Bank Account and Escrow depository account: 
After the dispatch of letter of offer, the acquirer opens a special bank account in which the 90% of money lying in the Escrow Account is transferred and balance money is deposited so as to make 100% of the total consideration payable under the open offer. Simultaneously, an Escrow depository account is opened to receive the shares in demat form which are offered by the shareholders.
10. Opening and Closing of offer: 
The offer remains open for a fix period of 20 days. The acquirer may revise the open offer upto 7 working days before the date of closure of offer. Similarly, the shareholders may withdraw their offer upto 3 working days prior to the date of offer.
11. Payment of Consideration: 
After closure of offer, payment is made to the shareholders whose shares have acquired in the offer and balance, if any; lying in the special bank account is released to the acquirer. 

12. Transfer of Shares: 
On payment of consideration, the shares are transferred by the depository in the name of acquirer and in the register of members, as the case may be. 
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Regulation 10


On acquisition of shares exceeding 15% of the total capital i.e. post-acquisition shareholding of acquirer exceeds 15%.








Regulation 11





Regulation 12


On Acquisition of Control


(Whether with or without acquisition of shares)





Regulation 11 (1)


If Existing Holding of Acquirer is 15%-55%, then on acquisition of more than 5% shares i.e. no. of shares to be acquired exceeds 5%.





Regulation 11 (2)


If Existing Holding of Acquirer is 55%-75%, then on acquisition of any single share.
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